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PER CURI AM

In this case we nust decide whether a plan adm nistrator
properly interpreted an insurance policy to exclude from the
disability benefit cal cul ation an enpl oyee’s of fshore per di emand
aut onobil e al | owance. The district court held that the
admnistrator’s interpretation was in error. W reverse and render

j udgnent .

Edward P. Keszenheiner, Jr., filed a pro se conplaint for
damages agai nst Reliance Standard VLife Insurance Conpany

(“Reliance”) and Weat herford International pursuant in part to the



Enpl oyee Retirenent Inconme Security Act of 1974 (“ERISA"),!?
alleging that he was covered by a long-term disability policy
provided by Reliance to enployees of Dailey Petroleum Services
Corporation (“Dailey”), the predecessor to Watherford.? He
all eged that he had been unable to return to work since Novenber
13, 1994, due to the onset of vestibular neuronitis, and had filed
for and recei ved benefits under the policy. Keszenheiner contended
that Reliance had erroneously cal cul ated his nonthly benefits. He
al so asserted clains of breach of contract, breach of fiduciary
duty, interference with protected rights, bad faith i nsurance, and
enotional distress.

The district court dism ssed the clains of breach of contract,
bad faith, and enotional distress, finding thempreenpted by ERI SA
The court all owed Keszenheinmer to proceed, however, on his clains
for recovery of unpaid plan benefits and for breach of fiduciary
duty, as such renedi es were avail abl e under ERI SA.

The defendants noved for summary judgnment on the renaining
clains, arguing that Reliance correctly cal cul ated Keszenheiner’s
benefits. The defendants contended that the policy definition of

“Covered Mont hly Earni ngs,” upon which benefits are based, includes

only Keszenheiner’'s base salary, not the additional paynents,

129 U S.C. § 1001, et seq.

2 See 29 U.S.C. 8§ 1132(a)(1)(B) (“Acivil action nay be brought . . . by
a participant or beneficiary . . . torecover benefits due to hi munder the terns
of his plan, to enforce his rights under the terns of the plan, or toclarify his
rights to future benefits under the terns of the plan.”).
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| abel ed “bonuses” by t he defendants, that Keszenhei nmer received for
of fshore work. Keszenhei ner opposed the notion, arguing that the
addi ti onal paynments--his offshore per diem and autonobile
al | owance--were not “bonuses” but rather “conm ssions,” and thus
should have been included by Reliance in the nonthly benefit
calculation. Although only the defendants had noved for summary
judgnent, at the hearing on that notion, the parties agreed that
the district court would rule for or against either party based on
t he record.

At the hearing, the district court identified the only issue
before it as whether the nonthly benefit anmount paid to
Keszenhei ner was accurate. Resolution of this issue required the
district court to interpret the policy provision that defines
“Covered Monthly Earnings,” because the nonthly |ong-term
disability benefit is calculated under the policy to an anount
equal to two thirds of Covered Monthly Earnings.

The policy defines Covered Monthly Earnings as “the Insured’ s
monthly salary . . . on the day just before the date of Tota

Disability.”® The policy specifically excludes “overtine pay,

8 The full policy definition of “Covered Monthly Earnings” is as foll ows:
“Covered Monthly Earnings” nmeans the Insured’ s nonthly
sal ary received fromyou on the day just before the date
of Total Disability. Covered Mnthly Earnings do not
include overtine pay, bonuses or any other special
conpensation not received as Covered Mnthly Earnings.

However, “Covered Monthly Earnings” wll include
comni ssions received fromyou averaged over the |esser
of :

(1) the nunber of nonths worked; or
(2) the 24 nonths;



bonuses or any ot her special conpensation” fromthe definition of
Covered Mont hly Earni ngs, but specifically includes “conm ssions.”
The policy does not define “nonthly salary,” ®“bonuses,” “special
conpensation,” or “conm ssions.”

Wi |l e disagreeing over which conponents of Keszenheiner’s
i ncone should be included in his Covered Mnthly Earnings for
purposes of calculating benefits under the policy, the parties
stipulated that, on average, the aggregate of Keszenheiner’s
regul ar sal ary, offshore per di empaynents, and taxabl e autonobile
al l owance anounted to $6,134.53 per nonth.? They further
stipulated that Dail ey, Keszenheiner’'s enployer, referred to the
per diemat different tinmes as “incentive pay, incentive per day,
day pay, deferred day pay, extra day pay, supplenental pay, onrig
bonus, on rig days, bonus day rate, additional day pay, extra day
pay, bonus, and of fshore bonus.”

The district court, in an oral bench opinion on August 27,
2003, declined to exclude Keszenheiner’s per diem and taxable
aut onobi | e al | owance from Keszenhei ner’ s Covered Mont hl y Ear ni ngs,
finding that they were “expected,” “usual,” and “guaranteed.” The
court subsequently granted summary judgnment in favor of

Keszenhei ner and ordered that he receive $269,933.40 in unpaid

just prior to the date Total Disability began

4 This was cal cul ated by sunm ng Keszenheinmer’'s regular nonthly salary
and a 24-nonth average of both his offshore per diemand the taxabl e autonobile
al | owance



benefits, plus post-judgnent interest and costs. The defendants
filed a tinely notice of appeal.
|1

We review sunmary judgnent decisions de novo, applying the
sane test as the district court.® Summary judgnent is proper “if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
noving party is entitled to a judgnent as a matter of law."® In
maki ng this determ nation, we evaluate the facts in the |ight nost
favorable to the non-noving party.”’

When interpreting an ERI SA-covered policy, we construe the
plan’s terns de novo where, as here, the parties acknow edge that
the adm ni strator has not been given the discretion to determ ne
benefit eligibility or to construe the plan's terns.? The
construction of the policy provisions is governed by federal common
| aw, al though anal ogous state | aw nay be used for guidance to the

extent that it is not inconsistent with congressional policy

S Facility Ins. Corp. v. Enployers Ins. of Wausau, 357 F.3d 508, 512 (5th
Cir. 2004).

8 FED. R Qv. P. 56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986) .

” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986); Ramming v. Nat’'l Gas Pipeline Co. of Am, 390 F.3d 366, 371 (5th Cir.
2004) .

8 Wegner v. Standard Ins. Co., 129 F.3d 814, 818 (5th Gr. 1997) (citing
Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989)).
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concerns.® \Wen interpreting plan provisions, we interpret the
contract |anguage “in an ordinary and popular sense as would a
person of average intelligence and experience, such that the
| anguage is givenits generally accepted neaning if there is one.”?°
| f, however, the plan terns remain anbi guous after application of
ordinary principles of contract interpretation, they are construed
strictly in favor of the insured.?!

1]

W nust determine whether Keszenheiner’s per diem and
aut onobi | e al | owance qualify as Covered Monthly Earni ngs either as
part of Keszenheiner’s “nonthly salary” or as “conmssions.”
However, if the per diem and autonobile allowance are “overtine
pay, bonuses or any other special conpensation,” they are
specifically excluded fromCovered Monthly Earnings. The terns at
i ssue here are not anbi guous, “but rather have an ordinary and
general |y accepted neaning.”??

A

Appel lants first argue that Keszenheiner’s per diem and auto

° 1d.
0 1d. (internal quotation marks and citation omtted).
1] d.

2. 1d. (holding terns “overtinme” or “any other extra conpensation” to be
unanbi guous and assuming “sal ary” was al so commonly understood). Because the
pl ain meaning of the policy terns are clear we need not consider what, if any,
wei ght to place on the affidavit of M. Spinks, in which he claims that, in a
t el ephone conversation, a representative of Dailey indicated that the per diem
woul d be included in the cal cul ation



al l onance are not included inthe term“nonthly salary.” W agree.

“Salary” is “fixed conpensation paid regularly (as by the
year, quarter, nonth, or week) for services.”!® Keszenheiner’'s per
diem and auto all owance conpensation, which vary each nonth, are
not part of his “nonthly salary.”'* Conpensation paid ad hoc for
wor ki ng discrete blocks of tinme--such as an hourly wage--is not
typically considered salary.? Not unlike an hourly wage earner,
Keszenhei ner’s per diem and auto al |l owance conpensati on were not
fixed, but were paid only for the days that he worked of fshore. ¢
G ven the fluctuation in incone day-to-day and nonth-to-nonth, this
does not fit the plain neaning of “nonthly salary” as contenpl at ed
in the policy and as comonly under st ood.

Keszenheinmer’s reliance on Wegner v. Standard | nsurance Co. '’

i's unavailing. In Wegner, disability benefits were calcul ated

13 WEBSTER' S TH RD NEW | NTERNATI ONAL DI CTI ONARY 2003 (1961); see al so BLACK S LAaw
D cTioNaRy 1364 (8t h ed. 2004) (defining “salary” as “[a]ln agreed conpensation for
services . . . usu. paid at regular intervals on a yearly basis, as distinguished
froman hourly basis”); Pub. Enpl oyees’ Ret. Sys. v. Stanps, --- So.2d ---, 2005
W. 107165, at *10 (M ss. Jan. 20, 2005) (distinguishing “salary” fromfee for
discrete task); cf. Mss. CooE ANN. 8 25-4-103(p)(iii) (distinguishing “salary”
from“per dienf and “expenses” in context of defining “public servant”).

14 See Perugini-Christen v. Honestead Mortgage Co., 287 F.3d 624, 628 (7th
Cr. 2002) (“[T]he branch profits cannot be considered salary because although
they were earned on a nonthly basis, they were in no way fixed conpensation.”).

15 Wegner, 129 F.3d at 819 (“‘[Aldditional conpensation for extra hours
worked is . . . not generally consistent with salaried status.’” (quoting Abshire
v. County of Kern, 908 F.2d 483, 486 (9th Cr.1990)).

6 |In contrast, Keszenheiner also received regular incone that stayed the
sane regardl ess of his of fshore days; this was his “salary,” as Reliance properly
concluded in neking its initial calculation and awarding benefits to
Keszenhei ner.

17 129 F.3d 814 (5th Gr. 1997).



based on “predisability earnings,” defined as the “nonthly rate of
earnings . . . including conm ssions and deferred conpensati on, but
excl udi ng bonuses, overtinme pay and any ot her extra conpensation. ”18
Qur focus in Wegner was on whether the conpensation in question
fell into one of the specifically excluded categories, and we
assuned wi t hout nmuch di scussion that the conpensation was incl uded
inthe “nonthly rate of earnings” in the first place. W note that
“earnings” is a broader termthan “salary,”?!® which suggests that
Wegner’s control on our interpretation of “nonthly salary” is
[imted.

Nonet hel ess, our classification of Wagner’'s conpensation (a
fi xed anpbunt of $300 per day, seven days per week) as a “salary”
supports our interpretation of “nonthly salary” in the instant
case. W observed that Wegner’s status changed “froman hourly to
a sal aried enployee” and that “he would be paid a salary of $300
per day.”?° Furthernore, “[t]he rel evant enpl oynent docunents .
explicitly identify . . . his newpay status to be ‘salaried (not

hourly)” and addi ti onal conpensation for extra hours worked i s “not

8 |d. at 817 (internal quotation nmarks and enphasis omitted).

19 See, e.g., Adans v. Reliance Standard Life Ins. Co., 225 F. 3d 1179, 1185
(10th Cir. 2000) (“earnings” broader than “salary”); Deegan v. Cont’| Cas. Co.
167 F. 3d 502, 507 (9th Cr. 1999) (sane). |n Adans, al so involving Reliance, the

court noted that “[i]f Reliance and the [enployer] intended to base the benefit
only on an enpl oyee's base sal ary, they should not have adopted | anguage sayi ng
t he benefit woul d be based on the enpl oyee's ‘total earnings.’” Adans, 225 F. 3d

at 1185. Here, Reliance did just that, restricting the benefits calculation to
the “nonthly salary.”

20 \Wegner 129 F.3d at 816-17.



general ly consistent with salaried status.”?! Unlike Wegner’s fi xed
conpensati on, Keszenheiner’s per diem and autonobile allowance
varied based on the nunber of days he actually worked.
Addi tionally, Keszenheiner’'s earning statenent accounts for his
regul ar salary separate fromthe per diemand auto all owance. %2
We are persuaded that the district court’s contrary hol di ng,
that the per diem“was a part of the basic nonthly salary,” is in
error.2 The court backed into this conclusion by first holding
that the per diem-by virtue of being “expected,” “usual,” and
“guaranteed”--was not a “bonus.”? However, that the per diem
paynments were “expected,” “usual,” and “guaranteed”--in that
Keszenhei ner knew that he was entitled to recei ve paynent for each
day worked offshore--does not answer the “salary” question. An
hourly wage or a series of paynents for discrete contracted tasks

could be equally expected, usual, and guaranteed. This is not

21 1d. at 819 (internal quotation marks and citation onmitted).

22 The earnings statenment had separate line entries for “offshore
bons[sic],” “car premiunf and “regular.” Cf. Wgner, 129 F.3d at 819 ("“Had
Wegner' s enployer . . . nmeant for his conpensation to be overtime, it could have
plainly indicated this on the rel evant enpl oynent docunents.”); West v. West, ---
So.2d ---, 2004 W. 2749146, at *1 n.1 (Mss. Dec. 2, 2004) (property settlenent
agreenent specifically defined “nonthly salary” as “the gross taxable salary or
wages paid to husband”).

28 The court also interpreted the word “basic”; however, in the definition
of Covered Monthly Earnings, the operative phrase is “nonthly salary.” The term
“basi c” does not appear.

24 Much of the district court’s oral bench opinion is focused on show ng
why the per diemand auto all owance are not specifically excluded. For exanple,
the court notes that the defendants “weren’'t careful in drafting a docunment to
exclude that fromhis nonthly earnings.” This, however, puts the cart before the
horse because the first--and, as it turns out dispositive--question is whether
they are even included to begin wth.



enough to nmake it a “nonthly salary.”
B

Next, Appellants argue that the per diemand auto al | owance do
not fall within the specifically included category of
“conm ssions.” Again we agree.

A “commssion” is “a fee paid to an agent or enployee for
transacting a piece of business or performng a service,” usually
“a percentage of the noney received in a sale or other transaction
paid to the agent responsible for the business.”?® Keszenheiner’s
per diem and auto allowance do not qualify under this conmmon
definition. Keszenheiner was not a sal esperson. The per di em and
auto al l owance paynents were not a percentage of or related to a
transaction. They were flat daily fees that Keszenhei ner received
i n exchange for a day’s offshore work. They did not vary based on
Keszenhei mer’ s personal productivity or on any particul ar out comne. 2°

I n Perugini-Christen v. Honestead Mortgage Co., 2 the Seventh
Circuit confronted another Reliance policy containing a simlar

definition of “Covered Monthly Earnings.” 1In that case the policy

25 WEBSTER' S THI RD NEW | NTERNATI ONAL Di CTI ONARY 457 (1961); see al so BLAK S LAaw
D cTioNaRYy 286-87 (8th ed. 2004) (defining “conmission” as “[a] fee paid to an
agent or enpl oyee for a particular transaction, usu. as a percentage of the noney
received fromthe transaction”); Russo v. U S. Life Ins. Co., No. 98-1224, 1999
W. 102744, at *5 (E.D. La. 1999) (“A commission, on the other hand, is defined
as ‘a fee or percentage paidto a sal esperson or agent for his or her services.'”
(quoting WEBSTER S || New R VERSI DE UNI VERSI TY D1 CTI ONARY 287 (11984))) .

%6 See, e.g., Russo, 1999 W 102744, at *5 (finding paynents to be a
“conmi ssi on” where based on personal “productivity” and “entirely on the busi ness
Dr. Russo brought into the clinic for that quarter”).

27 287 F.3d 624 (7th Cr. 2002).
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definition included both conmm ssions and bonuses, but nade a
distinction between the two when calculating benefits.?8 The
plaintiff preferred the paynents at issue to be characterized as
comm ssi ons; however, the court rejected plaintiff’s argunent that
“because [plaintiff] was contractually entitled to the branch

profits, they cannot be consi dered bonuses,” agreeing instead with
Reliance’s argunent that because “[plaintiff’s] enpl oynent
agreenent with Honestead characterized the branch profit paynents
as bonuses, [plaintiff] should be bound by the terns of that
agreenent.”? The court held that “the branch profits are unlike
ordi nary comm ssions because although they are calculated as a
percentage of the proceeds, they are not based on [plaintiff’s]
personal sal es, but rather on the sales of the branch as a whol e.”?3
This supports our conclusion that Keszenheiner’s per diem and
aut onobi | e al |l owances do not fall within the term “conmm ssion” as
used in the policy and as commonly under st ood.
C

In I'ight of our holding that the per diem and car all owance

were never included in the policy’s Covered Monthly Earnings to

begin with, we need not deci de whether the per diemand autonobile

al l onance woul d fall into one of the policy’s specifically excluded

28 1d. at 626.
2 1d. at 627.
3 1d. at 628.
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categories of conpensation (e.g., “bonuses”). It is also
unnecessary to address whether Keszenheiner conceded that the
aut onobi | e al | owance shoul d be excluded. Furthernore, we decline
to consi der Keszenheiner’s argunent, raised for the first tinme on
appeal, that the district court inproperly allowed a social
security disability benefits setoff.
|V

We are persuaded that the district court erred ininterpreting
“Covered Monthly Earnings” in the policy |anguage to include
Keszenhei ner’ s of f shore per di emand aut onobi |l e al | owance paynents.
These fornms of conpensation are neither “nonthly salary” nor
“conmmi ssions.” Reliance’ s calculation of Keszenheinmer’s benefits
was proper and, accordingly, the district court shoul d have entered
summary judgnent in favor of Appellants.

The judgnent of the district court is REVERSED. Judgnent is

RENDERED f or Appel | ants.
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